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 8. Public Service Commission. The determination of what is consistent 
with the public interest, or public convenience and necessity, is one 
that is peculiarly for the determination of the Nebraska Public Service 
Commission.

 9. Statutes: Appeal and Error. Statutory language is to be given its plain 
and ordinary meaning, and an appellate court will not resort to inter-
pretation to ascertain the meaning of statutory words which are plain, 
direct, and unambiguous.

10. Statutes: Legislature: Intent. Components of a series or collection of 
statutes pertaining to a certain subject matter are in pari materia and 
should be conjunctively considered and construed to determine the 
intent of the Legislature, so that different provisions are consistent, har-
monious, and sensible.

11. Evidence. Unless an exception applies, only a preponderance of evi-
dence is required in civil cases.

12. Trial: Evidence: Proof. The burden of proof is satisfied by actual proof 
of the facts, of which proof is necessary, regardless of which party intro-
duces the evidence.

13. Administrative Law: Pleadings. The rules of pleading are not applied 
in administrative proceedings as strictly as they are in court proceedings.

14. Administrative Law: Due Process: Notice. Due process requires notice 
and an opportunity for a full and fair hearing at some stage of the 
agency proceedings.

15. Notice: Waiver. It is generally held that participation in the hearing 
waives any defect in the notice.

16. Administrative Law: Appeal and Error. An appellate court will not 
consider an issue on appeal that was not presented to or passed upon by 
the administrative agency.

17. Interventions: Final Orders: Appeal and Error. An order denying 
intervention is a final order for purposes of appeal.

18. Administrative Law: Statutes. Agency regulations properly adopted 
and filed with the Secretary of State of Nebraska have the effect of 
statutory law.

19. Rules of Evidence: Hearsay: Statutes. The Nebraska Evidence Rules 
provide that hearsay is admissible when authorized by the statutes of the 
State of Nebraska.

20. Legislature: Courts: Evidence. The legislative branch has the right to 
prescribe the admissibility of certain categories of evidence, but it is 
solely a judicial function to determine the weight, if any, to be given 
such evidence.

21. Evidence: Appeal and Error. In a civil case, the admission or exclu-
sion of evidence is not reversible error unless it unfairly prejudiced a 
substantial right of the complaining party.
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22. Interventions: Pleadings. Intervenors can raise only issues that sustain 
or oppose the respective contentions of the original parties.

23. Interventions: Parties. An intervenor who is not an indispensable party 
cannot change the position of the original parties or change the nature 
and form of the action or the issues presented therein.

24. Interventions. An intervenor cannot widen the scope of the issues, 
broaden the scope or function of the proceedings, or raise questions 
which might be the subject of litigation but which are extraneous to the 
controlling question to be decided in the case.

Appeal from the Public Service Commission. Affirmed.

David A. Domina and Brian E. Jorde, of Domina Law 
Group, P.C., L.L.O., for appellants.

Douglas J. Peterson, Attorney General, L. Jay Bartel, David 
A. Lopez, and Lynn A. Melson for appellee Nebraska Public 
Power Service Commission.

James G. Powers and Patrick D. Pepper, of McGrath, North, 
Mullin & Kratz, P.C., L.L.O., for appellees TransCanada 
Keystone Pipeline, LP, et al.
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Peebles & Morgan, L.L.P., for appellee Yankton Sioux Tribe.

Brad S. Jolly, of Brad S. Jolly & Associates, for appellee 
Ponca Tribe of Nebraska.

Kenneth C. Winston for appellee Sierra Club, Nebraska 
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HEAVICAN, C.J., MILLER-LERMAN, CASSEL, STACY, FUNKE, 
PAPIK, and FREUDENBERG, JJ.

FUNKE, J.
The Nebraska Public Service Commission (PSC) granted 

the application filed by TransCanada Keystone Pipeline, LP 
(TransCanada), pursuant to the Major Oil Pipeline Siting Act 
(MOPSA), Neb. Rev. Stat. §§ 57-1401 to 57-1413 (Reissue 
2010 & Cum. Supp. 2018), for approval of a major oil pipeline 
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route and eminent domain authority. The PSC approved the 
“Mainline Alternative Route” (MAR), a 36-inch major oil pipe-
line and related facilities to be constructed through Nebraska, 
from the South Dakota border in Keya Paha County, Nebraska, 
to Steele City, Nebraska. The landowners, two Indian tribes, 
and the Sierra Club, Nebraska Chapter (Sierra Club), all inter-
vened in the proceedings. The landowners appealed, the Indian 
tribes cross-appealed, and the Sierra Club attempted to appeal 
from the PSC’s decision.

The intervenors raise numerous arguments on appeal. Each 
of these arguments raises issues of public concern and rep-
resents profound, deeply held beliefs. Upon de novo review 
of the PSC’s decision, we find the matters in controversy 
are resolved based on the determination of four overarching 
issues: The first, whether the PSC had jurisdiction to consider 
TransCanada’s application; the second, whether TransCanada 
met its burden of proof; the third, whether the PSC properly 
considered the MAR; and the fourth, whether the intervenors 
were afforded due process. We answer each of these questions 
in the affirmative.

At the outset, we observe that this appeal comes to us in a 
completely different legal framework than we confronted in 
Thompson v. Heineman.1 While both cases involve the statu-
tory process for obtaining route approval of an oil pipeline, 
the issues in this appeal are distinctly different from those in 
Thompson because here, route approval was sought from the 
PSC using the MOPSA procedure. In this opinion, we describe 
the procedures enacted by the Legislature to effectuate pro-
ceedings under MOPSA. We discuss the record in detail and 
show that TransCanada carried its burden of proving that the 
MAR is in the public interest. We then determine that the errors 
assigned by the intervenors are without merit. Accordingly, we 
affirm the PSC’s determination that approval of the MAR is in 
the public interest.

 1 Thompson v. Heineman, 289 Neb. 798, 857 N.W.2d 731 (2015).
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I. BACKGROUND
TransCanada is a limited partnership organized in Delaware 

with its principal place of business in Houston, Texas. In 2008, 
TransCanada applied for a presidential permit to construct a 
pipeline across the Canadian border into the United States. 
The proposed route would have passed through the Nebraska 
Sandhills at a time when no legal standards existed in Nebraska 
to constrain an oil pipeline carrier’s right to exercise eminent 
domain authority.2 In 2011, Gov. Dave Heineman called a 
special session of the Legislature to enact siting legislation for 
pipeline routing.

1. SITING LEGISLATION
The Legislature enacted MOPSA, 2011 Neb. Laws, L.B. 1, 

§ 2, 1st Spec. Sess., which gave routing authority to the PSC, 
an independent regulatory body with duly elected officials.3 
MOPSA applies to a pipeline with an interior diameter larger 
than 6 inches that is built to transport petroleum products 
within, through, or across Nebraska.4 MOPSA requires a major 
oil pipeline carrier to apply for and obtain routing approval 
from the PSC before the carrier is authorized to exercise emi-
nent domain power pursuant to § 57-1101.5

MOPSA recognized that federal law preempts state regula-
tion of safety issues related to oil pipelines and that Nebraska’s 
laws cannot interfere with the federal government’s uniform 
standards for pipeline safety, operation, and maintenance.6 
Consequently, the Legislature enacted MOPSA to address 
“choosing the location of the route aside and apart from safety 
considerations.”7 With MOPSA, the Legislature  harnessed 

 2 See Neb. Rev. Stat. § 57-1101 (Reissue 2010).
 3 See, Neb. Rev. Stat. § 32-509 (Reissue 2016); Neb. Rev. Stat. § 75-101(1) 

(Reissue 2016).
 4 § 57-1404(2).
 5 See §§ 57-1402(1)(c) and 57-1408(1).
 6 § 57-1402(2).
 7 See id.
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Nebraska’s remaining sovereign powers with respect to oil 
pipeline construction, granted the PSC authority to conduct 
proceedings and decide applications, and determined that 
“[t]he construction of major oil pipelines in Nebraska is in the 
public interest of Nebraska . . . .”8

In the same special session, the Legislature enacted 2011 
Neb. Laws, L.B. 4, 1st Spec. Sess., which created a sepa-
rate procedural avenue for a pipeline carrier to obtain route 
approval. Independent from the MOPSA process, § 3 of L.B. 4 
authorized Nebraska’s Department of Environmental Quality 
(DEQ) to collaborate with any federal agency for the prep-
aration of a supplemental environmental impact statement 
(SEIS) for oil pipelines within, through, or across Nebraska, 
in accordance with the review process under the National 
Environmental Policy Act of 1969, 42 U.S.C. § 4321 et seq. 
(2012).9 Once completed, the DEQ was to submit the SEIS to 
the Governor, who then would have 30 days to indicate his or 
her approval of a route in writing to the relevant federal agen-
cies.10 Both L.B. 1 and L.B. 4 were passed with an emergency 
clause and became effective on the same date, November 
23, 2011.

On January 18, 2012, the President of the United States 
denied TransCanada’s permit application. On April 17, 2012, 
the Legislature passed and the Governor approved 2012 Neb. 
Laws, L.B. 1161, which amended L.B. 1 and L.B. 4. In its orig-
inal form, MOPSA did not apply to TransCanada, because the 
legislation contained an exemption for a pipeline carrier which 
had a pending application for a presidential permit.11 L.B. 1161 
eliminated that exemption, which led TransCanada to seek to 
obtain route approval from the PSC under MOPSA.12

 8 § 57-1403(3).
 9 L.B. 4, § 3(1).
10 L.B. 4, § 3(4).
11 L.B. 1, § 5(2).
12 L.B. 1161, § 4.
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L.B. 1161 amended § 3 of L.B. 4 so that the DEQ could 
either prepare the SEIS through collaboration with federal 
agencies, as L.B. 4 originally had provided, or could indepen-
dently evaluate a route submitted by a pipeline carrier “for the 
stated purpose of being included in a federal agency’s or agen-
cies’ National Environmental Policy Act review process.”13 
This amendment allowed the DEQ to continue to review pos-
sible routes for the Keystone XL pipeline project, which the 
DEQ had ceased reviewing following the President’s denial of 
TransCanada’s application for permit.

In conducting an independent evaluation of a proposed 
route, L.B. 1161 required the DEQ to hold at least one public 
hearing, provide opportunities for public review and comment, 
and analyze “the environmental, economic, social, and other 
impacts associated with the proposed route and route alterna-
tives in Nebraska.”14 The DEQ would then submit its evalu-
ation of the pipeline route to the Governor, and the pipeline 
carrier could then seek the Governor’s approval of the route.15 
L.B. 1161 provided that a pipeline carrier’s authorization 
to exercise eminent domain power expires “[i]f condemna-
tion procedures have not been commenced within two years 
after the date the Governor’s approval is granted or after the 
date of receipt of an order approving an application under 
[MOPSA].”16

2. TRANSCANADA MODIFIES ROUTE
In 2012, TransCanada modified the original route, which 

would have passed through the Nebraska Sandhills, based 
on recommendations provided by the DEQ. On September 5, 
2012, TransCanada filed a supplemental environmental report 
with the DEQ regarding the “reroute.” The “reroute” avoided 

13 Neb. Rev. Stat. § 57-1503(1)(a)(i) (Cum. Supp. 2018).
14 Id.
15 See, § 57-1503(4); § 57-1101 (Cum. Supp. 2018).
16 § 57-1101 (Cum. Supp. 2018).
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the Sandhills and other areas of fragile soils and shallow 
groundwater identified by the DEQ. On January 3, 2013, the 
DEQ submitted a final evaluation report to the Governor in 
accordance with L.B. 1161. On January 22, the Governor 
approved the “reroute” in a letter to the President and the U.S. 
Department of State (the Department), asking that the DEQ’s 
evaluation be included in the federal SEIS report. TransCanada 
filed condemnation actions, which were later dismissed follow-
ing litigation challenging the constitutionality of L.B. 1161.

More than 2 years passed after the Governor’s approval of the 
route, and TransCanada no longer proceeded on that approval. 
On January 24, 2017, the President invited TransCanada to 
resubmit its permit application, which TransCanada accom-
plished 2 days later. On February 16, TransCanada filed an 
application with the PSC for approval of a major oil pipeline 
route. On March 23, the Department granted TransCanada a 
presidential permit.

3. TRANSCANADA’S APPLICATION TO PSC
TransCanada’s application to the PSC sought approval of 

a route designated as the “Preferred Route” (PR), which was 
“refined to reflect the recommendations made by the [DEQ] 
and the Governor’s approval.” The “reroute” submitted to 
the DEQ in 2012 “was used as the basis for developing the 
[PR].” The PR is 275.2 miles long and begins at the Nebraska-
South Dakota border in Keya Paha County and passes through 
the Nebraska counties of Keya Paha, Boyd, Holt, Antelope, 
Boone, Nance, Merrick, Polk, York, Fillmore, and Saline 
before terminating in Steele City.

The application referred to two alternative routes, the MAR 
and the “Sandhills Alternative Route” (SAR). TransCanada 
developed each of the three routes with the goal of utiliz-
ing the “existing fixed starting point” at the Nebraska-South 
Dakota border in Keya Paha County, north of Mills, Nebraska, 
and the “existing fixed ending point” at the pump station in 
Steele City, which is the end point of the pipeline system 
already existing in Nebraska, known as Keystone I. Keystone I 
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runs north and south through the Nebraska counties of Cedar, 
Wayne, Stanton, Colfax, Butler, Seward, Saline, and Jefferson. 
The PR and the MAR run southeastward and were designed to 
avoid passing through the Sandhills, an ecological region as 
defined by the DEQ.

The PR would run across the southwest corner of Boyd 
County and then cross the Keya Paha River; enter Holt County 
crossing the Niobrara River; cross the Elkhorn River in 
Antelope County, through Boone County; and cross the Loup 
River in Nance County. The route would then turn and cross 
the northeastern corner of Merrick County; cross the Platte 
River; enter Polk County and continue south through York, 
Fillmore, and Saline Counties; and end in Jefferson County. 
The PR would parallel Keystone I for 7.3 miles and would 
require five pump stations.

 






































































































